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§ 1603.3 Service requirements.
(a) Except as provided under para-

graph (b) of this section, FERS employ-
ees will be vested in their agency auto-
matic (1%) contributions and attrib-
utable earnings upon separating from
Government only if, as of their separa-
tion date, they have completed three
years of service.

(b) FERS employees will be vested in
their agency automatic (1%) contribu-
tions and attributable earnings upon
separating from Government service if,
as of their separation date, they have
completed two years of service and
they are serving in one of the following
positions:

(1) A position in the Senior Executive
Service as a non-career appointee (as
defined in 5 U.S.C. 3132(a)(7));

(2) Positions listed in 5 U.S.C. 5312,
5313, 5314, 5315 or 5316;

(3) A position placed in level IV or
level V of the Executive Schedule, pur-
suant to 5 U.S.C. 5317;

(4) A position in the Executive
Branch which is excepted from the
competitive service by the Office of
Personnel Management because of the
confidential and policy-determining
character of the position; or

(5) A Member of Congress or a Con-
gressional employee.

[52 FR 29835, Aug. 12, 1987, as amended at 60
FR 24535, May 9, 1995; 62 FR 33969, June 23,
1997]

PART 1605—CORRECTION OF
ADMINISTRATIVE ERRORS

Subpart A—Definitions

Sec.
1605.1 Definitions.

Subpart B—Employing Agency Errors

1605.2 Makeup of missed or insufficient con-
tributions.

1605.3 Removal of erroneous contributions.
1605.4 Back pay awards and other retro-

active pay adjustments.
1605.5 Misclassification of retirement cov-

erage.
1605.6 Procedures for claims against em-

ploying agencies; time limitations.

Subpart C—Board or TSP Recordkeeper
Errors

1605.7 Plan-paid lost earnings and other cor-

rections.
1605.8 Claims for correction of Board or TSP

Recordkeeper errors; time limitations.

Subpart D—Miscellaneous Provisions

1605.9 Miscellaneous provisions.

AUTHORITY: 5 U.S.C. 8351 and 8474.

SOURCE: 61 FR 68472, Dec. 27, 1996, unless
otherwise noted.

Subpart A—Definitions

§ 1605.1 Definitions.

The following definitions apply for
purposes of this part:

Account or TSP account means a par-
ticipant’s account in the Thrift Sav-
ings Plan;

Agency automatic (1%) contributions
means any contributions made under 5
U.S.C. 8432 (c)(1) or (c)(3);

Agency contributions means agency
automatic (1%) contributions and
agency matching contributions;

Agency matching contributions means
any contributions made under 5 U.S.C.
8432(c)(2);

Basic pay means basic pay as defined
in 5 U.S.C. 8331(3), and it is the rate of
pay used in computing any amount the
individual is required to contribute to
the Civil Service Retirement and Dis-
ability Fund as a condition for partici-
pating in the CSRS or the FERS, as
the case may be;

Board means the Federal Retirement
Thrift Investment Board;

Board error means any act or omis-
sion by the Board that is not in accord-
ance with applicable statutes, regula-
tions, or administrative procedures
made available to employing agencies
and/or TSP participants (including, but
not limited to, TSP communications
materials and other publications);

C Fund means the Common Stock
Index Investment Fund established
under 5 U.S.C. 8438(b)(1)(C);

CSRS means the Civil Service Retire-
ment System established by Sub-
chapter III of chapter 83 of title 5,
U.S.C., and any equivalent Federal
Government retirement plan;

CSRS employee or CSRS participant
means any employee, member, or par-
ticipant covered by CSRS, including
employees authorized to contribute to
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the Thrift Savings Plan under 5 U.S.C.
8351, or 5 U.S.C. 8440a through 8440d;

Employee contributions means any
contributions to the Thrift Savings
Plan made under 5 U.S.C. 8432(a), 5
U.S.C. 8351 or 5 U.S.C. 8440a through
8440d;

Employer contributions means agency
automatic (1%) contributions and
agency matching contributions;

Employing agency means any entity
that provides or has provided pay to an
individual, thereby incurring
responsibility for submitting to the
Thrift Savings Fund contributions
made by or on behalf of that individ-
ual; any entity responsible for submit-
ting TSP loan payments on behalf of
an individual; or any other entity that
has employed an individual and has
provided information that affects or
has affected that individual’s TSP ac-
count;

Employing agency error means any act
or omission by an employing agency
that is not in accordance with all
applicable statutes, regulations, or ad-
ministrative procedures, including in-
ternal procedures promulgated by the
employing agency and TSP procedures
provided to employing agencies by the
Board or TSP recordkeeper;

Executive Director means the Execu-
tive Director of the Board under 5
U.S.C. 8474;

F Fund means the Fixed Income In-
vestment Fund established under 5
U.S.C. 8438(b)(1)(B);

FERS means the Federal Employees’
Retirement System established by
chapter 84 of title 5, U.S.C., and any
equivalent Federal Government retire-
ment plans;

FERS employee or FERS participant
means any employee, member, or par-
ticipant covered by FERS;

G Fund means the Government Secu-
rities Investment Fund established
under 5 U.S.C. 8438(b)(1)(A);

Interfund transfer means the move-
ment of all or a portion of a partici-
pant’s existing account balance among
the TSP investment funds;

Investment fund means the C Fund,
the F Fund, the G Fund, and any other
TSP investment funds created subse-
quent to December 27, 1996.

Investment fund election means a
choice by a participant concerning how

TSP contributions shall be allocated
among the TSP investment funds;

Lost earnings record means a data
record containing information enabling
the TSP system to compute lost earn-
ings and to determine the investment
fund in which money would have been
invested had an error not occurred;

Makeup contributions means employee
or employer contributions that are
made for an earlier period during which
they would have been made but for an
employing agency error;

Negative adjustment record means a
data record submitted by an employing
agency to remove money from a par-
ticipant’s account;

Open season means the period during
which participants may choose to
begin making contributions to the
TSP, to change or discontinue the
amount currently being contributed to
the TSP (without losing the right to
recommence contributions the next
open season), or to allocate prospective
contributions to the TSP among the
investment funds;

Participant means any person with an
account in the TSP, or who would have
an account in the TSP but for an em-
ploying agency error;

Recordkeeper error means any act or
omission by the TSP recordkeeper that
is not in accordance with applicable
statutes, regulations, or administra-
tive procedures made available to em-
ploying agencies and/or TSP partici-
pants (including, but not limited to,
TSP communications materials and
other publications);

Source of contributions means either
employee contributions, agency auto-
matic (1%) contributions, or agency
matching contributions;

Thrift Savings Plan, TSP, or Plan
means the Federal Retirement Thrift
Savings Plan established by the Fed-
eral Employees’ Retirement System
Act of 1986 (FERSA), Pub. L. 99–335, 100
Stat. 514, which has been codified, as
amended, primarily at 5 U.S.C. 8401–
8479; and

TSP Recordkeeper means the entity
that is engaged by the Board to per-
form recordkeeping services for the
TSP. As of the effective date of these
regulations, the TSP recordkeeper is
the National Finance Center, Office of
the Chief Financial Officer, United
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States Department of Agriculture, lo-
cated in New Orleans, Louisiana.

Subpart B—Employing Agency
Errors

§ 1605.2 Makeup of missed or insuffi-
cient contributions.

(a) Applicability. This section applies
whenever, as the result of an employ-
ing agency error, a participant does
not receive all of the contributions to
his or her account to which the partici-
pant is entitled. This includes, but is
not limited to, situations in which an
employing agency error prevents a par-
ticipant from making an election to
contribute to the TSP, the employing
agency erroneously fails to implement
a contribution election properly sub-
mitted by a participant, the employing
agency fails to make agency automatic
(1%) contributions or agency matching
contributions that it is required to
make, or the employing agency erro-
neously contributes less to the TSP
than it would have contributed had the
error not occurred. The corrections re-
quired by this section must be made in
accordance with this part and proce-
dures provided to employing agencies,
from time to time, by the Board or the
TSP recordkeeper in bulletins or other
guidance. It is the responsibility of the
employing agency to determine wheth-
er it has made an error that entitles a
participant to correction under this
section.

(b) Missed employer contributions. If an
employing agency has failed to make
agency automatic (1%) contributions
that are required to be made under 5
U.S.C. 8432(c)(1)(A), agency matching
contributions that are required to be
made under 5 U.S.C. 8432(c)(2) based on
employee contributions that have been
made, or contributions required to be
made under 5 U.S.C. 8432(c)(3), then:

(1) The employing agency must
promptly submit, in a lump sum, all
such missed contributions to the TSP
record keeper on behalf of the affected
participant. Makeup contributions
must be allocated by the employing
agency among the TSP investment
fund(s) using the participant’s current
investment fund election at the time
the makeup contributions are made. If
no such election is on file, the con-

tributions will be reported by the em-
ploying agency for investment in the G
Fund.

(2) If applicable, the employing agen-
cy must also submit any lost earnings
records required under 5 CFR Part 1606.

(c) Missed employee contributions.
Within 30 days of receiving information
from his or her employing agency that
indicates that the employing agency
acknowledges that an error has oc-
curred that has caused less employee
contributions to be made to the par-
ticipant’s account than would have
been made had the error not occurred,
a participant may elect to establish a
schedule of makeup contributions to
replace the missed contributions
through future payroll deductions, in
addition to any regular TSP contribu-
tions that the participant is entitled to
make. The following rules apply to
makeup contributions:

(1) The schedule of makeup contribu-
tions elected by the participant must
establish the amount of contributions
to be made each pay period over the
duration of the schedule. The contribu-
tion amount per pay period may vary
during the course of the schedule, but
the amounts to be contributed should
be established when the schedule is cre-
ated. The schedule may not exceed four
times the number of pay periods over
which the errors occurred.

(2) The employing agency may, but
need not, set a ceiling on the length of
the schedule of makeup contributions
which is less than four times the num-
ber of pay periods over which the er-
rors being corrected occurred. The ceil-
ing may not, however, be less than
twice the number of pay periods over
which the errors being corrected oc-
curred.

(3) The employing agency must im-
plement the schedule of makeup con-
tributions as soon as practicable after
the participant has made an election to
implement a makeup schedule.

(4) Makeup contributions will not be
considered in applying the maximum
amount per pay period that a partici-
pant is permitted to contribute to the
TSP (e.g., 5% of basic pay for CSRS
participants, 10% of basic pay for
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FERS participants), but will be in-
cluded for purposes of applying the an-
nual limits contained in 26 U.S.C.
402(g)(1) and 26 U.S.C. 415.

(5) A participant’s regular TSP con-
tributions will always take precedence
over makeup contributions. Thus,
when establishing a schedule of make-
up contributions, the employing agen-
cy must review any schedule proposed
by the affected participant as well as
the participant’s current TSP con-
tribution election, to determine wheth-
er the makeup contributions, when
combined with regular TSP contribu-
tions, are expected to exceed the an-
nual limits contained in 26 U.S.C.
402(g)(1) and 415. If so, the participant
may elect to have the schedule of
makeup contributions established in
such a manner that the payments will,
at an appropriate time, be suspended
until the makeup contributions can be
made within the annual limits. In any
event, a schedule of makeup contribu-
tions may be suspended at any time in
order to avoid a situation in which the
participant is unable to make regular
TSP contributions because of the an-
nual limits. Similarly, a schedule of
makeup contributions may be sus-
pended if a participant has insufficient
net pay to permit the makeup con-
tributions. If a schedule of makeup
contributions is suspended because of
the annual limits or because of insuffi-
cient net pay, the period of suspension
will not be counted against the maxi-
mum number of pay periods the partic-
ipant has to complete the schedule of
makeup contributions.

(6) A participant may elect to termi-
nate a schedule of makeup contribu-
tions at any time, but may not elect to
make partial payments under the
schedule. Any such termination is ir-
revocable. If a participant separates
from employment that makes the par-
ticipant eligible to contribute to the
TSP, the participant may elect to ac-
celerate the payment schedule by a
lump sum contribution from his or her
final paycheck. No contributions may
be made other than by payroll deduc-
tion from pay that constitutes basic
pay.

(7) To the extent a participant makes
up missed employee contributions, the

employing agency must contribute any
agency matching contributions that
would have been made had the employ-
ing agency error that caused the
missed employee contributions not
been made. The agency matching con-
tributions must be made in install-
ments over the course of the schedule
of makeup contributions. The partici-
pant may not receive matching con-
tributions associated with any em-
ployee contributions that are not made
up. If the makeup contributions are
suspended in accordance with para-
graph (c)(5) of this section, the pay-
ment of agency matching contributions
must also be suspended.

(8) Makeup contributions must be re-
ported by the employing agency for in-
vestment among the TSP investment
fund(s) using the participant’s current
investment fund election at the time
the makeup contributions are made. If
no such election is on file, the con-
tributions must be reported by the em-
ploying agency for investment in the G
Fund.

(9) Where a participant has trans-
ferred to a different employing agency
from the one at which the participant
was employed at the time of the missed
contributions, it remains the respon-
sibility of the former employing agen-
cy to determine whether an employing
agency error is responsible for the
missed contributions. If it is deter-
mined that such an error has occurred,
the current agency must take any nec-
essary steps to correct the error. The
current agency may seek reimburse-
ment from the former agency of any
amount that would have been paid by
the former agency had the error not oc-
curred.

(10) Makeup employee contributions
may be made only by payroll deduction
from pay that constitutes basic pay.
Contributions by check, money order,
cash, or other form of payment, di-
rectly from the participant to the TSP,
or from the participant to the employ-
ing agency for deposit to the TSP, are
not permitted.

(11) If applicable, the employing
agency must submit any lost earnings
records required under 5 CFR Part 1606.
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§ 1605.3 Removal of erroneous con-
tributions.

(a) Applicability. This section applies
whenever, as a result of an employing
agency error, a TSP account contains
money that should not have been con-
tributed to the account and which,
therefore, must be removed from the
account. This includes, but is not lim-
ited to, situations in which, because of
an employing agency error, employee
contributions in excess of those elected
by a participant are contributed to the
participant’s account, employee con-
tributions (and any associated agency
matching contributions) are made on
behalf of a participant who did not
elect to have any contributions made,
excess employer contributions are
made to a participant’s account, or em-
ployee contributions are made in ex-
cess of the amount permissible because
of an improper retirement classifica-
tion that is subsequently corrected
(e.g., a CSRS employee is permitted to
make contributions in excess of 5% of
basic pay during a temporary
misclassification as FERS).

(b) Negative adjustment records. (1) In
order to remove money from a partici-
pant’s account, the employing agency
must submit, for each pay date in-
volved, a negative adjustment record
indicating the amount of the contribu-
tion being removed, the pay date for
which it was made, the source(s) of the
contributions involved (i.e., employee
contributions, agency automatic (1%)
contributions or agency matching con-
tributions), and the investment fund or
funds to which the erroneous contribu-
tion was made. A negative adjustment
record may be for all or a part of the
contributions made for the applicable
pay date, investment fund and source
of contributions, but for each invest-
ment fund and source of contributions
the negative adjustment may not ex-
ceed the amount of contributions made
for that pay date.

(2) Negative adjustment records must
be submitted in accordance with this
part and with procedures provided to
employing agencies from time to time
by the Board or the TSP recordkeeper
in bulletins or other guidance. Nega-
tive adjustment records must also in-
clude any additional information re-

quired in any such bulletins or other
guidance.

(c) Processing negative adjustment
records. Negative adjustment records
will be processed in accordance with
the following rules:

(1) Negative adjustment records re-
ceived and accepted by the TSP record-
keeper by the second-to-last business
day of a month will be processed effec-
tive as of the end of that month. Nega-
tive adjustment records accepted by
the TSP recordkeeper on the last busi-
ness day of a month will be processed
effective as of the end of the following
month.

(2) When negative adjustment records
are processed, the TSP recordkeeper
will determine separately, for each pay
date and source of contributions in-
volved, the amount of any investment
gains or losses on the money the agen-
cy seeks to remove from the account
and the investment fund or funds in
which that money is currently in-
vested. In making these determina-
tions, investment gains and losses from
the different TSP investment funds
will be netted against each other. In-
vestment gains and losses for different
sources of contributions will be treated
separately; gains and losses for dif-
ferent sources of contributions will not
be netted against each other. The TSP
recordkeeper will take into consider-
ation any interfund transfers made ef-
fective on or after the date on which
the erroneous contribution was proc-
essed.

(3)(i) Multiple negative adjustment
records in the same processing cycle
will be processed in the order of the ap-
plicable pay dates, starting with the
earliest pay date.

(ii) If the participant’s account does
not have sufficient funds in the appli-
cable source of contributions to pay
the amount of a negative adjustment,
the adjustment to that source of con-
tributions will not be processed. Funds
may not be taken from another source
of contributions to cover the negative
adjustment. The employing agency
may, at a later date, resubmit the
record that was not processed. It will
be processed if, at that time, there are
sufficient funds for the applicable
source of contributions.

VerDate 27<FEB>98 10:03 Mar 10, 1998 Jkt 179013 PO 00000 Frm 00176 Fmt 8010 Sfmt 8010 Y:\SGML\179013.TXT 179013-3



181

Federal Retirement Thrift Investment Board § 1605.4

(iii) If there are sufficient funds in
the applicable source of contributions
to pay the amount required by a nega-
tive adjustment record, but any of the
investment funds does not have suffi-
cient money to pay the portion that is
attributable to that investment fund
(e.g., because of a loan), then the
amount required will be removed from
the other investment fund(s), pro rata,
based on the participant’s total ac-
count balance in each investment fund
for that source of contributions.

(d) Employee contributions. The follow-
ing rules apply to removal of employee
contributions from a participant’s ac-
count:

(1) If there is a net investment gain
on the erroneous employee contribu-
tion made for a pay date, then the full
amount of the erroneous contribution
will be returned to the employing agen-
cy. Subject to § 1605.9(a), the invest-
ment earnings on the erroneous con-
tribution will remain in the partici-
pant’s account.

(2) If there is a net investment loss
on the erroneous employee contribu-
tion made for a pay date, then the em-
ploying agency will receive only the
amount of the erroneous contribution
reduced by the investment loss. How-
ever, the investment loss does not af-
fect the employing agency’s obligation
to refund to the participant the full
amount of the erroneous contribution.

(3) If an employing agency removes
erroneous employee contributions from
a participant’s account, it must also
remove, under paragraph (e) of this sec-
tion, any associated agency matching
contributions.

(e) Employer contributions. The follow-
ing rules apply to removal of employer
contributions from a participant’s ac-
count:

(1) Employer contributions will only
be returned to the employing agency if
the negative adjustment record sub-
mitted to remove the contributions is
processed within one year of the date
the contribution was processed. If more
than one year has elapsed when the
negative adjustment record is proc-
essed, the amount of the employer con-
tribution plus (or minus) any invest-
ment gains (or losses) will be removed
from the participant’s account and
used to offset TSP administrative ex-

penses rather than returned to the em-
ploying agency. The employing agen-
cy’s obligation to submit negative ad-
justment records to remove erroneous
contributions from a participant’s ac-
count is not affected by whether the
contribution has been in the account
for more or less than one year at the
time the negative adjustment record is
to be processed.

(2) Subject to paragraph (e)(1) of this
section, if there is a net investment
gain within a source of contributions
for an erroneous employer contribu-
tion, then the employing agency will
receive the full amount of the negative
adjustment submitted. The earnings
attributable to the erroneous contribu-
tions in the applicable source of con-
tributions will be removed from the
participant’s account and used to offset
TSP administrative expenses.

(3) Subject to paragraph (e)(1) of this
section, if there is a net investment
loss within a source of contributions
for an erroneous employer contribu-
tion, then the employing agency will
receive only the amount of the erro-
neous contribution reduced by the in-
vestment loss.

§ 1605.4 Back pay awards and other
retroactive pay adjustments.

(a) Participant not employed. The fol-
lowing rules apply to participants who
receive a back pay award or other ret-
roactive pay adjustment for a period
during which the participant was sepa-
rated from Government employment:

(1) If the participant is reinstated to
Government employment, then imme-
diately upon reinstatement the em-
ploying agency must give the partici-
pant the opportunity to submit a con-
tribution election form (Form TSP–1)
to make current contributions. The ef-
fective date of the form will be the
first day of the first full pay period in
the most recent TSP election period. If
the participant is reinstated during a
TSP open season but before the elec-
tion period, he or she can also submit
an election form that will become ef-
fective the first day of the first full pay
period in the following election period.

(2) The participant must be given the
following options for electing makeup
contributions:
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(i) If the participant had a valid con-
tribution election form (Form TSP–1)
on file when he or she separated, upon
the participant’s reinstatement to Gov-
ernment employment that election
form will be reinstated for purposes of
makeup contributions, unless a new
contri bution election form is submit-
ted to terminate all makeup contribu-
tions or those contributions that would
have been made from the date of sepa-
ration through the end of the open sea-
son that occurred immediately after
the separation.

(ii) Instead of making contributions
for the period of separation under the
reinstated contribution election form,
the participant may submit a new elec-
tion form for any open season that oc-
curred during the period of separation.
However, the investment allocation on
each Form TSP–1 for the period of sep-
aration must be the same as the invest-
ment allocation on the current Form
TSP–1.

(3) Lost earnings will be calculated
and credited to the participant’s ac-
count, in accordance with 5 CFR Part
1606, using the rates of return for the G
Fund, unless the participant submitted
one or more interfund transfer requests
during the period of separation. In the
case of interfund transfer requests, the
earnings will be calculated using the G
Fund rates of return until the first
interfund transfer was processed. The
contribution that is subject to lost
earnings will be moved to the invest-
ment fund(s) the participant requested
and lost earnings will be calculated
based on the earnings for that fund(s).
The amount of lost earnings calculated
will be posted to the investment
fund(s) to which the contribution was
moved by the interfund transfer. If
there were no interfund transfers proc-
essed during the lost earnings calcula-
tion period, the amount of lost earn-
ings calculated will be posted to the
employee’s G Fund account.

(b) Participant employed. The follow-
ing rules apply to participants who re-
ceive a back pay award or other retro-
active pay adjustment for a period dur-
ing which the participant was not sepa-
rated from Government employment:

(1) The participant will only be enti-
tled to makeup contributions for the
period covered by the back pay award

or retroactive pay adjustment if, for
that period, the participant had des-
ignated a percentage of basic pay to be
contributed to the TSP or had des-
ignated a dollar amount of contribu-
tions each pay period which had to be
reduced (because of an applicable 5% or
10% limit on contributions per pay pe-
riod) as a result of the reduction in pay
that is made up by the back pay award
or other retroactive pay adjustment.

(2) The employing agency must com-
pute the amount of additional em-
ployee contributions that would have
been contributed to the participant’s
account had the action leading to the
back pay award or other retroactive
pay adjustment not occurred. The em-
ploying agency must also compute the
amount of agency matching contribu-
tions and agency automatic (1%) con-
tributions that would have been pay-
able had that action not occurred.

(c)(1) Makeup employee contribu-
tions required under paragraphs (a) and
(b) of this section must be computed
prior to payment of the award of back
pay or other retroactive pay adjust-
ment. The makeup employee contribu-
tions must be deducted from the pay-
ment of the back pay award or other
retroactive pay adjustment and con-
tributed to the TSP, unless the pay-
ment of such contributions will cause
the participant to exceed the annual
contribution limits contained in 26
U.S.C. 402(g)(1) or 26 U.S.C. 415 (taking
into consideration the expected regular
TSP contributions the participant will
make during the year in which the
back pay award or other retroactive
pay adjustment is paid). To the extent
TSP contributions from the back pay
award or other retroactive pay adjust-
ment would cause the participant to
exceed the elective deferral limits con-
tained in 26 U.S.C. 402(g) or 415, such
contributions may be carried forward
into subsequent years and made (along
with attributable agency matching
contributions) pursuant to a schedule
of makeup contributions established
under the rules set forth in § 1605.3(c).

(2)(i) If employee contributions are
deducted from a back pay award or
other retroactive pay adjustment, the
employing agency will be responsible
for contributing the associated agency
matching contributions at the same
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time the employee contributions are
made. Regardless of whether a partici-
pant elects makeup employee contribu-
tions, the employing agency must
make, in a lump sum payment, all ap-
propriate agency automatic (1%) con-
tributions associated with the back
pay award or other retroactive pay ad-
justment.

(ii) Any makeup contributions (both
employee and employer) associated
with a back pay award or other retro-
active pay adjustment must be re-
ported by the employing agency for in-
vestment among the TSP investment
fund(s) using the participant’s invest-
ment fund election in effect at the
time the makeup contributions are
made. If no such election is on file, the
contributions must be reported by the
employing agency for investment in
the G Fund.

(d) The employing agency must pay
any lost earnings on TSP contributions
derived from back pay awards or other
retroactive pay adjustments that are
required to be paid under 5 CFR Part
1606.

(e) If a participant has withdrawn his
or her TSP account other than by pur-
chasing an annuity, and the separation
from Government employment upon
which the withdrawal was based is re-
versed, resulting in reinstatement of
the participant without a break in
service, then the participant will have
the option, which must be exercised by
notice to the Board within 90 days of
reinstatement, to restore to his or her
TSP account the amount withdrawn.
The right to restore the withdrawn
funds will expire if the notice is not
provided to the Board within 90 days of
reinstatement. No earnings will be paid
on any restored funds.

§ 1605.5 Misclassification of retirement
coverage.

(a) If a CSRS participant is
misclassified by an employing agency
as a FERS participant, when the mis-
classification is corrected—

(1) The employing agency must,
under § 1605.3, remove all employee con-
tributions that exceeded 5% of basic
pay for the pay period(s) involved, and
refund to the participant the amount
contributed. In addition, the employing
agency must submit negative adjust-

ment records to remove all employer
contributions made to the participant’s
account during the period of
misclassification that have been in the
account for less than one year. The
participant may choose whether or not
he or she wishes to have the remainder
of the employee contributions made
during the period of misclassification
removed from his or her account and
refunded to the participant; and

(2) If the participant’s account at any
time contains no employer contribu-
tions that have been in the account for
less than one year, the TSP record-
keeper will remove from the account
any employer contributions that have
been in the account for one year or
more (and associated earnings), and
will use such amounts to offset TSP
administrative expenses.

(b) If a FERS participant is
misclassified as a CSRS participant,
when the misclassification is corrected
he or she may not elect to have the
contributions made while classified as
CSRS removed from his or her account.
The employing agency must make in a
lump sum payment, pursuant to
§ 1605.2(b)(1), the appropriate agency
automatic (1%) contributions and
agency matching contributions on the
employee contributions that were
made while the participant was
misclassified as CSRS. The participant
may also elect to make, under
§ 1605.2(c), additional contributions
that he or she would have been eligible
to make as a FERS participant during
the period of misclassification. If such
contributions are made, the employing
agency must also submit any associ-
ated agency matching contributions
and any lost earnings records required
under 5 CFR Part 1606.

§ 1605.6 Procedures for claims against
employing agencies; time limita-
tions.

(a) Agency procedures. Each employ-
ing agency must establish procedures
for participants to submit claims for
correction under this subpart. Each
employing agency’s procedures must
include the following:

(1) The employing agency will pro-
vide the participant with a decision on
any claim within 30 days of receipt of
the claim unless the employing agency
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provides the participant with good
cause for requiring a longer period to
decide the claim. Any decision to deny
a claim in whole or in part must be in
writing and must include the reasons
for the denial (including citations to
any applicable statutes, regulations or
procedures), a description of any addi-
tional material that would enable the
participant to perfect his or her claim,
and a statement of the steps to be
taken to appeal the denial.

(2) The employing agency must per-
mit a participant at least 30 days to ap-
peal the employing agency’s denial of
all or any part of his or her claim for
correction under this subpart. The ap-
peal must be in writing and addressed
to the agency official designated in the
initial denial decision or in procedures
promulgated by the agency. The partic-
ipant may include with his or her ap-
peal any documentation or comments
that the participant deems relevant to
the claim.

(3) The employing agency must issue
a written decision on a timely filed ap-
peal within 30 days of receipt of the ap-
peal unless the employing agency pro-
vides the participant with good cause
for taking a longer period to decide the
appeal. The employing agency decision
must include the reasons for the deci-
sion, as well as citations to any appli-
cable statutes, regulations, or proce-
dures.

(4) If the agency decision on the ap-
peal is not issued in a timely manner,
or if the appeal is denied in whole or in
part, the participant will be deemed to
have exhausted his or her administra-
tive remedy and will be eligible to file
suit against the employing agency
under 5 U.S.C. 8477. There is no admin-
istrative appeal to the Board of a final
agency decision.

(b) Time limit for filing claims. (1)(i)
Upon discovery of administrative er-
rors, employing agencies are required
to promptly correct those errors under
this subpart, regardless of whether a
claim for correction is received from
the affected participant. If an error has
not been corrected by the employing
agency, the affected participant may
file a claim for correction with his or
her employing agency. The claim must
be filed within one year of the earlier
of:

(A) Receipt of a pay stub, earnings
and leave statement, or other docu-
ment reflecting the error; or

(B) The close of the first TSP elec-
tion period following the participant’s
receipt of a TSP Participant State-
ment reflecting the error.

(ii) For purposes of paragraphs
(b)(1)(i)(A) and (b)(1)(i)(B) of this sec-
tion, in the case of a participant who
has been improperly classified as to re-
tirement coverage, the receipt of a doc-
ument indicating the participant’s re-
tirement code classification is not, in
and of itself, sufficient to notify the
participant that his or her retirement
classification is incorrect. However, re-
ceipt of a document indicating a
change in retirement code classifica-
tion, in addition to a written notice to
the participant that the change may
have implications for his or her TSP
account, may be deemed by an employ-
ing agency to be sufficient to advise
the participant that his or her retire-
ment classification had been incorrect
prior to the change. The one-year time
limit will not commence with respect
to retirement coverage
misclassification errors unless and
until the participant receives a written
notice of the error that specifically
mentions the TSP.

(2) If a participant fails to file a
claim for correction of an administra-
tive error in a timely manner (or fails
to appeal a denial of a claim in a time-
ly manner) under paragraph (b)(1) of
this section, the agency may still cor-
rect any administrative error that is
brought to or comes to its attention.

Subpart C—Board or TSP
Recordkeeper Errors

§ 1605.7 Plan-paid lost earnings and
other corrections.

(a) Plan-paid lost earnings. (1) Subject
to paragraph (a)(2) of this section, if,
because of an error committed by the
Board or the TSP recordkeeper, a par-
ticipant’s account does not receive
credit for earnings (which may be posi-
tive or negative) that it would have re-
ceived had the error not occurred, the
account will be credited with the dif-
ference between the earnings (if any) it
actually received and the earnings it
would have received had the error not

VerDate 27<FEB>98 10:03 Mar 10, 1998 Jkt 179013 PO 00000 Frm 00180 Fmt 8010 Sfmt 8010 Y:\SGML\179013.TXT 179013-3



185

Federal Retirement Thrift Investment Board § 1605.8

occurred. The errors that warrant cred-
iting of lost earnings under this para-
graph (a) include, but are not limited
to:

(i) Board or TSP recordkeeper delay
in crediting contributions or other
monies to a participant’s account;

(ii) Improper issuance of a loan or
withdrawal payment to a participant
or beneficiary which requires the
money to be restored to the partici-
pant’s account; and

(iii) Investment of all or part of a
participant’s account in the wrong TSP
investment fund(s) (e.g., improper
processing or failure to process an
interfund transfer request).

(2) A participant’s TSP account will
not be credited with earnings under
paragraph (a)(1) of this section if, dur-
ing the period the participant’s ac-
count received credit for less earnings
than it would have received but for the
Board or recordkeeper error, the par-
ticipant had the use of the money on
which the earnings would have ac-
crued.

(3) In the case of an error described in
paragraph (a)(1)(iii) of this section, the
affected participant will, upon discov-
ery of the error, be given a choice
whether or not to have the error cor-
rected. If the participant chooses cor-
rection, the account will be placed in
the position it would have attained had
the error not occurred, including cred-
iting of earnings (positive or negative
as the case may be) that would have
accrued had the error not occurred and
reallocation of the account balance
among the investment funds in the pro-
portions that would have existed had
the error not occurred.

(4) Where the participant continued
to have a TSP account, or would have
continued to have a TSP account but
for the Board or TSP recordkeeper
error, earnings under paragraph (a)(1)
of this section will be computed for the
relevant period based upon the invest-
ment funds in which the affected mon-
ies would have been invested had the
error not occurred. If the period for
which lost earnings are paid is a period
for which the participant did not, and
should not, have had an account in the
TSP, then the earnings will be com-
puted using the G Fund rate of return
for the relevant period.

(b) Reversal of loan distributions. If, be-
cause of Board or TSP recordkeeper
error, a TSP loan is declared a taxable
distribution under circumstances that
make such declaration inconsistent
with FERSA, 5 CFR Part 1655, with the
provisions of the documents (including
instructions) signed by or provided to
the participant in connection with the
application for or issuance of the loan,
or with other procedures established by
the Board or TSP recordkeeper in con-
nection with the TSP loan program,
the taxable distribution will be re-
versed. The participant will be pro-
vided an opportunity to reinstate or
repay in full the outstanding balance
on the loan.

(c) Other corrections. The Executive
Director may, in his discretion and
consistent with the requirements of ap-
plicable law, correct any other errors
not specifically addressed in this sec-
tion or provide any other relief to a
participant, including payment of lost
earnings from the TSP, if the Execu-
tive Director determines that the cor-
rection or relief would serve the inter-
ests of justice, fairness, and equity
among the participants of the TSP.

§ 1605.8 Claims for correction of Board
or TSP Recordkeeper errors; time
limitations.

(a) Filing claims. Claims for correc-
tion under this subpart may be submit-
ted initially either to the TSP record-
keeper or the Board. The claim must be
in writing and may be from the af-
fected participant or beneficiary or
from a representative of the partici-
pant or beneficiary. The written claim
must state the basis for the claim.

(b) Processing claims. (1) If the initial
claim is submitted to the TSP record-
keeper, the TSP recordkeeper may ei-
ther respond directly to the participant
or the person making the claim on be-
half of the participant, or may forward
the letter to the Board for response.
The decision whether the TSP record-
keeper should respond directly or for-
ward the claim to the Board will be
made in accordance with guidance and
procedures established by the Board or,
if no such specific guidance is avail-
able, in consultation with the Board’s
staff. If the TSP recordkeeper responds
to a participant’s claim, and all or any
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part of the participant’s claim is de-
nied, the participant may request re-
view by the Board within 90 days of the
date of the recordkeeper’s response.

(2) If the Board denies all or any part
of a participant’s claim (whether upon
review of a TSP recordkeeper denial or
upon an initial review by the Board),
the participant will be deemed to have
exhausted his or her administrative
remedy and may file suit under 5
U.S.C. 8477. If the participant does not
submit to the Board a request for re-
view of a claim denial by the TSP Rec-
ordkeeper within the 90 days permitted
under paragraph (b)(1) of this section,
the participant shall not be deemed to
have exhausted his or her administra-
tive remedy.

(c) Time limits for filing claims. (1)(i)
Upon discovery of errors subject to cor-
rection under this subpart, the Board
or TSP recordkeeper will promptly cor-
rect such errors in accordance with
this subpart, regardless of whether a
claim for correction is received from
the affected participant. If an error has
not been corrected by the Board or
TSP recordkeeper, the affected partici-
pant must file a claim for correction
within one year of the earlier of:

(A) His or her receipt of a pay stub,
earnings and leave statement, or other
document reflecting the error; or

(B) The close of the first TSP elec-
tion period following the participant’s
receipt of a TSP Participant State-
ment reflecting the error.

(ii) For purposes of paragraphs
(c)(1)(i)(A) and (c)(1)(i)(B) of this sec-
tion, in the case of a participant whose
retirement coverage has been improp-
erly classified, the receipt of a docu-
ment indicating the participant’s re-
tirement code classification is not, in
and of itself, sufficient to notify the
participant that his or her retirement
code classification is incorrect.

(2) If a participant fails in a timely
manner to file a claim for correction
(or fails in a timely manner to request
reconsideration of a claim) under para-
graph (c)(1) of this section, the Board
or TSP recordkeeper may still correct
any administrative error that is
brought to or comes to its attention.

Subpart D—Miscellaneous
Provisions

§ 1605.9 Miscellaneous provisions.

(a)(1) If all employee contributions
are removed from a participant’s ac-
count under the rules set forth in this
part, but earnings on any of those em-
ployee contributions or other residual
amounts are left in the account, the
earnings will remain in the account un-
less the participant was ineligible to
have an account in the TSP at the time
the earnings were credited to the ac-
count and remains ineligible. In that
case, the earnings will be removed
from the account and paid to the ineli-
gible participant. If earnings remain in
the account under this paragraph (a),
they will be subject to withdrawal from
the participant’s account upon separa-
tion from Federal employment under
the same withdrawal rules as apply to
any other money in a participant’s ac-
count.

(2) If any residual earnings on em-
ployer contributions remain in a par-
ticipant’s account after all employer
have been removed from the account,
those residual earnings will be removed
from the account and used to offset
TSP administrative expenses.

(b) If a participant fails to partici-
pate in the TSP due to circumstances
beyond his or her control but not due
to circumstances attributable to em-
ploying agency, Board, or TSP record-
keeper error, the participant will be
entitled to elect to participate effec-
tive not later than the first pay period
after the participant submits a con-
tribution election form (Form TSP–1),
regardless of whether the form is sub-
mitted during an election period. Such
belated elections will be permitted on a
prospective basis only; no makeup con-
tributions will be permitted under this
part.

(c) If TSP contributions are invested
in the wrong investment fund(s) be-
cause of employing agency error, that
error may be corrected only in accord-
ance with 5 CFR 1606.7. Such errors
may not be corrected under this part.

(d)(1) The address for the TSP record-
keeper is: National Finance Center,
TSP Service Office, Post Office Box
61500, New Orleans, LA 70161–1500.
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(2) The address for the Board is: Fed-
eral Retirement Thrift Investment
Board, 1250 H Street, N.W., Washing-
ton, DC 20005.

[61 FR 68472, Dec. 27, 1996, as amended at 62
FR 48936, Sept. 18, 1997]

PART 1606—LOST EARNINGS AT-
TRIBUTABLE TO EMPLOYING
AGENCY ERRORS

Subpart A—General Provisions
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1606.14 Employing agency procedures.
1606.15 Time limits on participant claims.

AUTHORITY: 5 U.S.C. 8432a, 8474 (b)(5) and
(c)(1).

SOURCE: 56 FR 606, Jan. 7, 1991, unless oth-
erwise noted.

Subpart A—General Provisions

§ 1606.1 Purpose.
The purpose of this part 1606 is to im-

plement section 2 of the Thrift Savings

Plan Technical Amendments Act of
1990 (TSPTAA), Public Law 101–335, en-
acted July 17, 1990. The TSPTAA
amended chapter 84 of title 5, United
States Code by inserting section 8432a,
authorizing the Executive Director to
prescribe regulations pursuant to
which employing agencies shall be re-
quired to pay to the Thrift Savings
Fund amounts representing lost earn-
ings caused by employing agency er-
rors relating to the Thrift Savings
Plan (TSP) described in subchapter III
of chapter 84.

§ 1606.2 Definitions.

The following definitions apply for
purposes of this part:

Agency Automatic (1%) Contributions
means any contributions made under 5
U.S.C. 8432(c)(1);

Agency Matching Contributions means
any contributions made under 5 U.S.C.
8432(c)(2);

Board means the Federal Retirement
Thrift Investment Board;

C Fund means the Common Stock
Index Investment Fund established
under 5 U.S.C. 8438(b)(1)(C);

CSRS means the Civil Service Retire-
ment System established by Sub-
chapter III of chapter 83 of title 5,
U.S.C., and any equivalent Federal
Government retirement plan;

CSRS employee or CSRS participant
means any employee, member, or par-
ticipant covered by CSRS or an equiva-
lent Federal Government retirement
plan, including employees authorized
to contribute to the Thrift Savings
Plan under 5 U.S.C. 8351, under 5 U.S.C.
8440a, or under 5 U.S.C. 8440b.

Employee Contributions means any
contributions made under 5 U.S.C.
8432(a), under 5 U.S.C. 8351, under 5
U.S.C. 8440a(a), or under 5 U.S.C.
8440b(a);

Employer Contributions means Agency
Automatic (1%) Contributions and
Agency Matching Contributions;

Employing agency means any entity
that provides or has provided pay to an
employee or member, thereby incur-
ring responsibility for submitting to
the Thrift Savings Fund contributions
or loan payments made by or on behalf
of that employee or member, or any
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